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OPINION

Futey, Judge.

Thiscaseisbeforethe court on defendant’ saffirmative defenseof accord and
satisfaction. Defendant asserts that plaintiff’s equitable adjustment claimis barred
by an earlier settlement agreement between the parties. Defendant maintainsthat the
plain language of the settlement agreement and modification is unambiguous and
should be construed as written. Plaintiff avers, however, that the language of the
settlement agreement is ambiguous as to its scope and as to the meaning of theterm
“claims.” Further, plaintiff contends that the equitable adjustment claim was not
discussed during settlement negotiationsand, therefore, the settlement agreement and
modification cannot be an accord and satisfaction of said claim. Plaintiff alsoalleges
that the administrative contracting officer (ACO) told itspresident that theequitable



adjustment claim would be addressed after the defective pricing claim wasresol ved.
In addition, plaintiff assertsthat the ACO indicated toits president that theequitable
adjustment claim was not a “claim.” Defendant denies that the ACO made the
alleged representations.

Factual Background

In 1965, W& F Building Maintenance Company, Inc., plaintiff, wasfounded
by its current president, Mr. John S. Foggy. Plaintiff initially provided custodial
services to commercial buildings, but in the early 1970s began providing custodial
services to the United States government. Pursuant to Section 8(a) of the Small
Business set-aside program, plaintiff was awarded a contract in 1978 to provide
building maintenance and custodial services at McClellan Air Force Base in
Sacramento, California. On September 27, 1982, plaintiff was awarded afollow-on
contract for similar work as provided in the 1978 contract.! The contract
performance period began on October 1, 1982, and extended through January 31,
1986.”

In 1985, the Defense Contract Auditing Agency began performing adefective
pricing investigation of said contract. Prior to the conclusion of the investigation,
plaintiff and the government negotiated a$414,121.52 increase in the contract price
asaresult of the United States Department of L abor’ swage determinations. On July
20, 1987, the United States Air Force (Air Force) issued a final decision in this
investigation concluding that the total amount of the defective pricing was $80,374
and accordingly withheld that amount from the agreed-upon wage determination
payment. Plaintiff disputed the Air Force’ sassessment, and on July 19, 1989, filed
a complaint in this court.? On November 22, 1989, the parties entered into a
settlement agreement that stipulated to the dismissal of plaintiff’s complaint with
prejudice. The parties also agreed that plaintiff would accept a $37,000 contract
price reduction and that defendant would issue payment to plaintiff in the amount of
$43,374. Subsequently, on January 31, 1990, the parties entered into Modification
No. 21 tothe contract which adjusted payment pursuant to the terms of the settlement

! Contract No. F04699-83-C-0002.

2 Theinitia contract period was from October 1, 1982, to September
30, 1983. Transcript of Hearing (Tr.) at 154. After the initial contract expired,
defendant exercised two option periods; thefirst from October 1, 1983, to September
30, 1984, and the second from October 1, 1984, to June 30, 1985. Id. at 154-55.
Subsequently, the contract was extended through January 31, 1986. Id. at 35, 117.

3 W& F Building Maintenance, Co., Inc. v. United States, NO. 416-88
(Cl. Ct. duly 19, 1988).
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agreement. It isthe settlement agreement and modification that form the basisof the
matter before the court.

The pertinent language of the settlement agreement provided:

For the purpose of settling this action without any further
proceeding . . . and for no other purpose, the parties stipulate and
agree asfollows:

[9.] This agreement is for the purpose of settling all claims
relating to the contract, irrespective of whether they are set forth in
the pleadings in the above captioned action and for no other. This
agreement shall not bind the parties nor shall it be cited or otherwise
referred to in any proceedings, whether judicial or administrativein
nature, in which the parties or counsel for the parties have or may
acquire an interest, except as is necessary to effect the terms of this
stipulation.

[10.] This stipulation is without regard to and shall not be
construed as determining the amount of income taxes for which
plaintiff is now liable or may become liable in the future as a result
of this stipulation.

[12.] Thisstipulationisfor the purpose of settling the matters
discussed in this stipulation and no others.*

Further, Modification No. 21 to the contract reads as follows. “This
modification constitutesfull and final rel ease and accord and satisfaction of any and
all claims under this contract, pursuant to settlement agreement No. 416-88C dated
November 1989 inthe United States Claims Court.”> An attachment to Modification
No. 21 also stated:

The purpose of this contract modification is to document

settlement of the Government’s claim against [plaintiff] . ... The
settlement price. . . represents complete and final settlement of this
government claim under the [defective pricing clausg] . . . . Other

terms and conditions contained in the settlement agreement are

4 Defendant’ s Exhibit (Def.’s Ex.) 2002 (emphasis added).

° Def.’s Ex. 2006.



incorporated into this modification . . . . All other terms and
conditions of the contract remain unchanged.®

The parties diverge in their respective interpretations of the events and
negotiations|eading up to the settlement agreement and modification. According to
plaintiff, Mr. Foggy sent a series of letters to the ACO, Ms. Emma Jean Hilding,
from 1985 to 1990 which referenced the equitable adjusment clam.” Defendant
concedesthat plaintiff’ slettersborethe correct address, but deniesever receiving the
letters?® Plaintiff also maintainsthat the ACO told him that the equitabl e adjustment
claim would be addressed after the defective pricing claim was resolved. Further,
plaintiff contendsthat the ACO indicated that the equitabl e adjustment claim was not
a“clam” until it was certified by the contractor and presented to the contracting
officer (CO) for a decision.’ Defendant denies that either of the aforementioned
conversations occurred. Both parties agree, however, that the equitable adjustment
claim was not specifically discussed in negotiations leading up to the settlement
agreement and modification.'

On May 13, 1997, plaintiff filed this action seeking an equitabl e adjustment
pursuant to the VVariation in Workload provision (H-22) of the contract. On October
17, 1997, defendant filed a motion to dismiss, or in the alternative, for summary
judgment, based on the affirmative defense of laches. Defendant asserted that
plaintiff unreasonably delayed pursuing the equitable adjustment claim. Defendant
also contended that the government was prejudiced because all government
documentsrelating the contract were destroyed in January 1996 pursuant to standard
agency procedure and that government personnel who administered the contract were
no longer government employees. Although the trial judge denied defendant’s
summary judgment motion on November 1, 1999, thetrial judge a so indicated that
he would entertain additional arguments concerning laches “at the same [time the
partiestried] themeritsof thiscase.”* Subsequently, defendant answered plaintiff’'s

6 Id.
! Plaintiff’s Exhibits (Pl.’s Ex.) 1031, 1032, 1033, 1034, 1035.
8 Tr. at 180-83.

o Id. at 57-59, 101-02, 105-06, 157; see also Plaintiff’s Memorandum
Of Facts And Law Following Evidentiary Hearing On Defendant’s Affirmative
Defenses (PI.’sMem.) at 9-10, 12, 16, 18.

10 Tr. at 55-56, 101, 103.

1 Oral Argument on Defendant’'s Motion To Dismiss, Or In The
Alternative, For Summary Judgment at 34 (October 29, 1999).
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complaint on January 18, 2000, and as an affirmative defense asserted that plaintiff’s
complaint was barred by accord and satisfaction. Due to the untimely death of the
predecessor judge, the case was transferred to the undersigned judge on September
5,2001. After additional discovery and pleadings, the court held aone-day hearing
on January 24, 2003, to ventilate the facts concerning defendant’s affirmative
defenses.

Discussion

An accord is reached when one party agrees to supply or perform and the
other party agrees to accept, in settlement or satisfaction of an existing claim,
something other than that which was actually due. Chesapeake & Potomac Tel. Co.
of Virginia v. United States, 228 Ct. Cl. 101, 106 (1981). Satisfaction isthe actual
execution and/or performance of the agreement. Id. “Inits most common form, an
accord and satisfaction exists as ‘a mutual agreement between the partiesin which
one pays or performs and the other accepts payment or performance in satisfaction
of a claim or demand which is a bona fide dispute.’” O’Connor, et al. v. United
States, 308 F.3d 1233, 1240 (Fed. Cir. 2002) (citation omitted). Accord and
satisfaction is an affirmative defense and defendant bears the burden of persuasion.
See RCFC 8(c).

Four elements are necessary in order to execute a valid accord and
satisfaction: (1) proper subject matter; (2) competent parties; (3) a meeting of the
minds of the parties; and (4) consideration. O’Connor, 308 F.3d at 1240 (citing
Brock & Belvins Co. v. United States, 170 Ct. Cl. 52, 56 (1965)). The absence of
any of the aforementioned elements resultsin afailure of the defense. Westerhold
v. United States, 28 Fed. Cl. 172, 175 (1993). Further, theintention of the partiesis
acritical element of an accord and satisfaction. Tri-0, Inc. v. United States, 28 Fed.
Cl. 463, 470 (1993). The court discerns whether there was a meeting of the minds
from the totality of the factual circumstances. Texas Instruments, Inc. v. United
States, 922 F.2d 810, 815 (Fed. Cir. 1990). “Accord and satisfaction denotes ‘ one
of the recognized methods of discharging and terminating an existing right' and
constitutes ‘ a perfect defense in an action for the enforcement of a previous claim,
whether that claimwaswell-founded or not.”” National Steel and Shipbuilding, Co.
v. United States, 49 Fed. Cl. 579, 589 (2001) (citation omitted).

First, there is no dispute that the parties were represented by competent
counsel and that the parties were of sound mind to enter into the agreement. The
settlement agreement and modification wereal so the result of bilateral and voluntary



negotiations.*> Second, contrary to plaintiff’s assertion,* the settlement agreement
and modification were supported by consideration.’* Defendant paid plaintiff
$43,374," and in turn, both parties relinquished their right to any entitlements under
the contract. Therefore, the parties were competent and consideration was present.

The court next turns to the crux of theissue. Plaintiff’s argument concerns
the subject matter of the accord and whether there was a meeting of the minds.*® In
other words, plaintiff asserts that the “accord” aspect of an accord and satisfaction
islacking.'” Plaintiff maintainsthat the settlement agreement i s ambiguous because
it contains the phrases “for no other purpose” and “for no other.” Plaintiff also
contendsthat term* claims” only included claimswhich were certified and submitted
to the CO, or claims which were filed in a “tribunal.”*® Plaintiff' s argument then
shifts from the text of the settlement agreement and modification to the events and
circumstances leading up to their execution. In particular, plaintiff proffered five
lettersfrom 1985to 1990 which referenced the equitabl e adjustment claim. Plaintiff

12 Tr. at 33, 37, 121-25, 149-50.

3 Id. at 156.

14 See2 BLACKSTONE, COMMENTARIESON THE LAW OF ENGLAND 440

(1766) (“ peppercorn”); RESTATEMENT (SECOND) OF CONTRACTS871(1) (1981) (“To
constituteconsideration, aperformanceor areturn promise must bebargainedfor.”).

15 Def.’s Ex. 2007 (United States Department of the Treasury check
dated February 2, 1990, which wasissued to plaintiff in the amount of $43,374); see
also Def.’s Ex. 2004.

16 For purposes of the court’ sinquiry, thesetwo elementsarein essence
intertwined. Inorder for thereto have been a meeting of the minds, the parties must
have considered the same claims as the subject matter of the settlement agreement
and modification.

1 Pl.’sMem. at 12.

18 Plaintiff's argument shifts between two interpretations of the term
“claims.” Plaintiff first argues that he “understood a ‘daim’ to mean ‘when you
actualy . . . file aclaim, either to the military board or in the court,” i.e., what is
commonly understood to bea‘complaint.”” Pl."sMem. at 9 (quoting Tr. at 101-02).
Stated another way, “[i]n Mr. Foggy’ smind, aclaim referred to thefiling of aformd,
legal complaint or claimwithatribunal.” Pl.”sMem. at 16. Next, plaintiff contends
that the equitable adjustment claimwasnot a“ claim” because plantiff “ had not even
submitted a ‘claim’ to the contracting officer within the meaning of the Contract
Disputes Act.” Id. at 18.
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also maintains that the equitable adjustment claim was not discussed during the
parties’ negotiations and, therefore, the parties did not execute an effective accord
and satisfaction of said clam. Further, Mr. Foggy testified that the ACO told him
that the equitable adjustment claim would be addressed after the defective pricing
claaimwasresolved. Mr. Foggy dso testified that the ACO indicated that he did not
have a“claim” for an equitable adjustment.*®

Defendant avers that the court should uphold the intent of the parties as
evidenced through the language of the settlement agreement and modification.
Stated another way, defendant assertsthat the settlement agreement and modification
were a valid accord and satisfection and their plan language unequivocdly
discharged “any and all claims” under the contract. In addition, to rebut plaintiff’'s
extrinsic evidence, the ACO testified that she neither discussed the defective pricing
clam with plaintiff nor told Mr. Foggy to postpone pursuing any entitlement
regarding an equitable adjusment.® The ACO also tetified that she does not
remember receiving any of Mr. Foggy’s letters and that she did not tell Mr. Foggy
that the equitable adjustment claim was not a“claim.” Further, Colonel Samuel S.
Bagley* testified that defendant intended to settle all claims under the contract.?

The general rule is that parol evidence may not be used to vary the
unambiguous terms of acontract. 4 Olympic Forwarder, Inc. v. United States, 33
Fed. Cl. 514, 524 (1995). “This court has . . . dlowed presentation at trid of all
testimony or extrinsic evidence to determine the completeness of the contract in
issue.” Zueblin v. United States, 44 Fed. Cl. 228, 233 (1999) (quoting Design and
Production, Inc. v. United States, 18 Cl. Ct. 168, 195 (1989)). Parol or extrinsic
evidence" must be admissible on theissue of the extent towhich awritten agreement
isintegrated, for . . . thewriting cannot proveitsown integration.” McAbee Constr.,
Inc. v. United States, 97 F.3d 1431, 1434 (Fed. Cir. 1996) (citing Sylvania Elec.
Prods., Inc. v. United States, 198 Ct. Cl. 106, 118 (1972)). The court discerns the
completeness of the agreement through “the writing itself, the context of its
execution, and any evidence of the negotiationswhich ledto the agreement.” Design
and Production, 18 Cl. Ct. at 195 (citing David Nassif Assocs. v. United States, 214

19 Tr. at 105-06, 157; seeaso Pl.’s Mem. at 10-11.
20 Tr. at 179-80.

2 At thetimethe settlement agreement wasenteredinto, Colonel Bagley

was the attorney of record for defendant. Id. at 30-31; Def.’s Ex. 2001.

2 Tr. at 37-38, 42, 65.



Ct. Cl. 407, 414 (1977)).2 It is therefore gppropriate for the court to consider the
extrinsic evidence proffered by plaintiff to ascertain the completeness of the
settlement agreement and modification.

The applicability of plaintiff’'s extrinsic evidence will hinge on the
completeness of the settlement agreement and modification. If the court concludes
that the settlement agreement and modification were partially integrated, extrinsic
evidence would be admissible to the extent that it explains or supplements the
writing. Marathon Oil Co. v. United States, 42 Fed. Cl. 267, 274 (1998) (citing
Design and Production, 18 Cl. Ct. at 195). If the court finds that the settlement
agreement and modification were a complete integration, the writing can neither be
explained nor supplemented by extrinsic evidence. See Marathon 0il, 42 Fed. Cl.
at 275. In either case, however, whether the writing is partially integrated or
completdy integrated, extrinsic evidencewill not be accepted to contradict theterms
of the agreement. Design and Production, 18 Cl. Ct. at 195.

Thecourt’ sanalysi sbeginswith thelanguage of the settlement agreement and
modification which “represents the best source of evidence regarding intent.”
McLain Plumbing & Elec. Serv., Inc. v. United States, 30 Fed. Cl. 70, 81 (1993).%
Themodification provided that the partiesintended it to bethe“ full and final release
and accord and satisfaction of any and all dlaims under thiscontract . .. .”* Given
this attestation of completeness, plaintiff carries aheavy burden when arguing to the
contrary. See McAbee, 97 F.3d at 1434. Nevertheless, the language contained inthe
modification is indicative, but not dispositive, of the parties’ intent. The court is
permitted to examine the extrinsic evidence proffered by plaintiff. Zueblin, 44 Fed.
Cl. at 233; Design and Production, 18 Cl. Ct. at 195 (citation omitted). Plaintiff’s
extrinsic evidence, however, fails to establish that the settlement agreement and
maodification were not intended to be acomplete and final expression of all termsin
the parties’ agreement. Rather, the parties’ intent, as discerned by the court, wasto
“full[y] and final[ly]” resolve aleged liability and purported damages under the
contract without resort to written or verbal evidence outside of the agreements
themselves. Accordingly, the court can only conclude that the settlement agreement
and modification were completely integrated.

= See also Corbin, The Parol Evidence Rule, 53 Yale L.J. 603, 630
(1944).

24 Seeaso E. ALLAN FARNSWORTH, FARNSWORTH ON CONTRACTS §
7.3, a 216-25 (2d ed. 1998).

% Def.’s Ex. 2006 (emphasis added).
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At this juncture, plaintiff runs squarely into the thrust of the parol evidence
rule. The general ruleisthat where a contract is unambiguous, parol evidence may
not be used to vary the terms of an agreement. 4 Olympic Forwarder, 33 Fed. Cl.
at 524. Because the court has concluded that the settlement agreement and
modification were completely integrated, plaintiff isprecluded fromintroducing any
extrinsic evidence that would explain, supplement, or contradict the terms of the
agreement. Design and Production, 18 Cl. Ct. at 195 (citation omitted). Having
considered plaintiff’ s extrinsic evidence when ascertaining the compl eteness of the
settlement agreement and modification, the court holds tha plaintiff’s extrinsic
evidence is nevertheless prohibited by the parol evidence rule for the purpose of
varying the unambiguous terms of the agreement.®

The court’ sanalysis of whether there was ameeting of the minds, therefore,
focuses on the language of the settlement agreement and modification. Although
plaintiff’ sextrinsic evidencewasdeemed inadmissiblefor the purpose of varying the
unambiguous terms of the agreements, it does not follow that the court is altogether
precluded from considering plaintiff’ sextrinsic evidence at this stage of theinquiry.
Marathon 0Oil, 42 Fed. Cl. at 275 (citation omitted). Apart from limited exceptions
where the parol evidence rule does not operate to exclude extrinsic evidence, said
evidence is independently admissible to aid in the interpretation of ambiguous
contractual terms. McAbee, 97 F.3d at 1434-35.7" Plaintiff’sclaim now restsonthe
clarity of the express language of the settlement agreement and modification.

A settlement agreement is a contract and its interpretation is governed by
traditional contract principles. King v. Dep’t of the Navy, 130 F.3d 1031, 1033 (Fed.
Cir. 1997). If the contractud terms are clear and unambiguous, the court’ sanalysis
isguided solely by the plain language of the contract. National Rural Utils. Coop.
Finance Corp. v. United States, 14 Cl. Ct. 130, 138-40 (1988), aff’d, 867 F.2d 1393

% Despiteitsfar-reachingambit, theparol evidencerul e can be rendered
inapplicablein limited circumstances. Extrinsic evidenceisadmissibleto provethat
the written agreement was procured by one of the parties through fraud or
misrepresentation on which the other party reasonably rdies. C&H Commercial
Contractors, Inc. v. United States, 35 Fed. Cl. 246, 254 (1996). During the hearing,
the court inquired of plaintiff whether a misrepresentation argument was being
advanced. Tr. at 165. Plaintiff, however, disavowed such an argument. Id. at 165-
66. Itis, therefore, unnecessary to further addresstheissue. The court merely notes
that the ACO denied that the conversations on which plaintiff relies ever took place.
Id. at 179-80, 194-95.

2 FARNSWORTH, supra, 8 7.3, at 218 (explaining that under the parol
evidence rule “[t]here is no requirement that the writing be ambiguous in order for
the evidence to be admitted.”).
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(Fed. Cir. 1989). “[E]xtrinsic evidence will not be received to change the terms of
acontract that isclear onitsface.” Beta Sys., Inc. v. United States, 838 F.2d 1179,
1183 (Fed. Cir. 1988); Interwest Constr., Inc. v. Brown, 29 F.3d 611, 615 (Fed. Cir.
1994) (“[E]xtrinsic evidence. . . should not be used to introduce an ambiguity where
none exists.”).

Onthe other hand, if the contractual terms are ambiguous, the court may use
extrinsic evidence to resolve the ambiguity to the extent the final expression is not
contradicted. McAbee, 97 F.3d a 1434-35; Marathon Oil, 42 Fed. Cl. at 275
(citation omitted). An ambiguity, however, is not generated merely because the
parties differ in their respective interpretations, but occurs when the contract is
susceptible to more than one reasonable interpretation. Metric Constructors, Inc.
v. NASA, 169 F.3d 747, 751 (Fed. Cir. 1999) (“both interpretations must fall within
a‘zone of reasonableness.’”); Edward R. Marden Corp. v. United States, 803 F.2d
701, 705 (Fed. Cir. 1986). Before making a condusive determination about an
agreement’ s ambiguity, or lack thereof, the court should consider the context in
whichthe agreement wasexecuted. Metric Constructors, 169 F.3d at 751-52. “[A]n
interpretation which gives areasonable meaning to all parts will be preferred to one
which leaves a portion of it useless, inexplicable, inoperative, void, insignificant,
meaningless, superfluous, or achieves a weird and whimsical result.” Arizona v.
United States, 216 Ct. Cl. 221, 235-36 (1978); see also McAbee, 97 F.3d at 1434.

Plaintiff’ sargument regarding the language of the settlement agreement and
modification is two-fold. First, according to plaintiff, the settlement agreement is
ambiguous because it contains the allegedly restricting phrases “for no other
purpose’ and “for no other.””® Second, plaintiff maintains that the settlement
agreement and modification should be limited to the defective pricing investigation
because the term “claims’ only encompasses clams which were certified and
presented to the CO, or claimswhich werefiledina“tribunal.” After careful review
of the plain language of the settlement agreement and modification, the court
concludes that the terms are not susceptible to more than one reasonable
interpretation.

The court first addresses plaintiff’s assertion that the phrases “for no other
purpose” and “for no other” limit the scope of the settlement agreement to the
defectivepricing claim. Thepartiesstipulated that the “agreement isfor the purpose
of settling all claimsrelating to the contract, irrespective of whether they are setforth
in the pleadings in the above captioned action and for no other.”® The parties
dispute whether the phrase “for no other” modifies the term “purpose” or

3 Pl.’sMem. at 15.
2 Def.’s Ex. 2002, 1 9.
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“contract.”*® Under either construction, areasonableinterpretation of the settlement
agreement, asawhol e, isthat its purpose wasto settle the defective pricing daim and
“all claims relating to the contract, irrespective of whether they are set forth in the
pleadings. . ..”®" See Mingus Constructors, Inc. v. United States, 812 F.2d 1387,
1394 (Fed. Cir. 1987) (“Exceptions to releases are strictly construed against the
contractor.”). Whether the phrase“for no other” modifies “purpose” or “contract”
does not alter the plain meaning of this statement. Further, the opening and closing
sentences of the settlement agreement are likewise not ambiguous. The sentences
providethat the settlement agreement’ s purpose wasto settle” thisaction without any
further proceedings’ and to settle “the matters discussed in this stipulation.” As
mentioned above, the resolution of “all claims rdating to the contract” was a topic
explicitly set forth in the settlement agreement. Apart from these enumerated
purposes, the settlement agreement then could not be used for another purpose. The
modification’s unqualified discharge of “any and all clams’ comports with this
conclusion. An interpretation which limits the scope to only the defective pricing
clam would aso render the modification and paragraph 9 of the settlement
agreement meaningless. See Arizona, 216 Ct. Cl. at 235. Therefore, the settlement
agreement is not ambiguous in this regard.

Next, the court addresses plaintiff’s argument that the term “clams’ is
ambiguous. The court, however, finds that the languageis only susceptible to one
reasonable interpretation. The plain meaning of a“claim” is*ademand for money
or property to which oneassertsaright . . . [or a] cause of action.”* Asused in the
context of settlement negotiations, the term “claims’ cannot be grictly limited to
plaintiff’s interpretation. See Metric Constructors, 169 F.3d at 751-52. The
language that precedes and follows “clams’ in the settlement agreement and
modification reinforces the court’s conclusion. The court is unpersuaded that a
reasonabl e interpretation of “settling a// claimsrelating to the contract, irrespective
of whether they are set forth in the pleadings”* and “full and final release and accord
and satisfaction of any and all claims under this contract”* islimited in the manner
that plaintiff suggests. Rather, areasonableinterpretation of said provisionsleadsto
the conclusion that the settlement agreement and modification settled all past,
pending, and prospective causes of actions, including claims which were or, in the

%0 Pl.’s Mem. at 14-15; Defendant’s Post-Trial Brief at 13-14.
3 Def.’s Ex. 2002, 1 9.

32 BLACK’s LAw DICTIONARY 240 (7th ed. 1999).

3 Def.’s Ex. 2002, 19 (emphasis added).

3 Def.’s Ex. 2006 (emphasis added).
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future, may be certified and submitted to the CO, or filed ina*“tribunal.”* Without
an ambiguity, plaintiff’s extrinsic evidence is excluded and the parties intent as
evidenced by the plain language of the settlement agreement and modification must
stand.*®

Assuming arguendo that the court adopted plaintiff’s interpretation of
“claims,” plaintiff’'s argument nevertheless fails. The releases would apply
evenhandedly to plaintiff’s characterization of the term “claims.” The settlement
agreement and the modificationwould still disposeof “all [certified and filed] claims
relating to the contract, irrespective of whether they are set forth in the pleadings”®
and “any and all [certified and filed] claims.”® Thereisno temporal connotation to
thislanguage and plaintiff’ s attempt at the hearing to limit the settlement agreement
and modification to only the defective pricing investigation was unpersuasive.®*® As
mentioned above, the language of the settlement agreement and modification
operated prospectively aswell asretroactively. Therefore, without deciding whether
plaintiff certified the claim and presented it to the CO, the court concludes that the
settlement agreement and modification also acted asarel ease of plantiff’ sequitable
adjustment claim.

Paintiff also contends that the parties did not discuss the equitable
adjustment claim in the settlement negotiations and, therefore, the parties did not
execute an effective accord and saisfaction of said clam. Plaintiff’s argument is

% Plaintiff contends that there were three outstanding issues at the

conclusion of contract performance: (1) equitable adjustment, (2) wage
determinations, and (3) defective pricing. Pl.”sMem. at 2. Thereisno disputethat
the wage determination issues were resolved prior to the settlement agreement. 1d.
a 5; Tr. at 142-43; Pl.’s Ex. 1041. At the time the settlement agreement and
maodification were being negotiated, gpart from the defective pricing issue, only the
equitable adjustment claim remained unresolved. Plaintiff contends, however, that
the equitable adjustment claim was not a “clam.” Under this interpretation,
paragraph 9 of the settlement agreement would be superfluous because, according to
plaintiff, there were no other outstanding “claims’ to settle.

% The court also cannot find an ambiguity in the attachment to

Modification No. 21. Paragraph E clearly indicated that all aspectsof the settlement
agreement were incorporated into the modification.

37 Def.’s Ex. 2002, 1 9.
38 Def.’s Ex. 2006.
3 Tr. at 56-59; see also Pl.’s Mem. at 6.
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incorrect. A party’ ssubjectiveintentionscannot overridethe plain and unambiguous
language of an agreement. Mingus Constructors, 812 F.2d at 1394 (explaining that
the burden is on the contractor to “carve out” any reservations); Ryco Constr., Inc.
v. United States, 2002 U.S. Claims LEXIS 368, at *30-31 (Fed. Cl. Dec. 23, 2002)
(citing Zueblin, 44 Fed. Cl. at 234); Tri-0, 28 Fed. Cl. at 471. Plaintiff had two
opportunities to ensure that the terms of the settlement agreement and modification
accurately and objectively reflected its intent. As was accomplished through the
income tax reservation, plaintiff could also have bargained for a reservation
excluding its equitable adjusgment clam from the purview of the settlement
agreement and modification. The settlement agreement provided that “[t]his
stipulation iswithout regard to and shall not be construed as determining the amount
of income taxes for which plaintiff is now liable or may become liablein the future
asaresult of thisstipulation.”* The settlement agreement could just as easily have
contained a similar reservation of plaintiff’s equitable adjustment clam. Further,
plaintiff could have consulted with its counsel about the implications of such global
language. Plaintiff could have objected or, as a last resort, walked away from the
settlement completely.  Plaintiff, however, did none of these things. As
memorialized, the settlement agreement and modification do not contain a specific
reservation of aright to bring an equitable adjustment claim. Without areservation,
plaintiff explicitly discharged any and all unreserved rightsunder thecontract. C&H
Commercial Contractors, Inc. v. United States, 35 Fed. Cl. 246, 254 (1996);
Progressive Brothers Constr. Co., Inc. v. United States, 16 Cl. Ct. 549, 552
(1989)."

Whilethe court is sympathetic to plaintiff’ spredicament, it isinconceivable
that plaintiff, or plaintiff’s counsel, “failed to appreciate the sgnificance of such
language within the context of the circumstances surrounding the execution of such
anagreement.” King Fisher Marine Serv., Inc. v. United States, 16 Cl. Ct. 231, 237
(1989). Althoughthe parties’ negotiationsdid not mention the equitabl e adjustment
claim, there was nothing ambiguous about the plain language of settlement
agreement or modification. It was susceptible to only one reasonable interpretation.
The court will not permit plaintiff’ s extrinsic evidence to create an ambiguity where
none exists. Interwest Constr., 29 F.3d at 615. The court would be “twisting” and

%0 Def.’s Ex. 2002, 1 10.

“ Thecourt isalso perplexed by Mr. Foggy’ sdecison not toinform his

attorney about the equitable adjusgment clam. Tr. at 106, 157-59. By taking this
unusual course of action, Mr. Foggy for all practical purposes guaranteed that any
subjective intentions he harbored concerning the equitabl e adjustment claim would
not be conveyed by plaintiff’ scounsel. In other words, plaintiff’s position could not
have been made manifest because plaintiff’s counsel could not be expected to
advocate for an undisclosed position that may or may not have existed.

13-



“straining” the phrases “settle all claims relating to the contract, irrespective of
whether they are set forth in the pleadings’ and “any and al claims under this
contract” to conclude that they were only limited to the defective pricing clam.
Hughes Aircraft Co. v. United States, 15 Cl. Ct. 550, 553 (1988) (“[A] court should
ascribeto contract language * its ordinary and commonly accepted meaning,” without
twisted or strained analysis.” (citation omitted)). The court concludesthat therewas
ameeting of the minds and that the parties, therefore, executed an effective accord
and satisfaction of all causes of action relating to the contract, including plaintiff’s
equitable adjustment claim.*?

Lastly, the court must address the precedential impact of the United States
Court of Appealsfor the Federal Circuit’s(Federal Circuit) decision in Community
Heating and Plumbing, Co., Inc. v. Kelso, 987 F.2d 1575, 1581 (Fed. Cir. 1993).
The Federal Circuit held that the plaintiff’ s claimswere not barred by an accord and
satisfaction where the government “administered, reviewed, and negotiated [the
plaintiff’s] claims on its merits prior to and after execution of the subject contract .
.. and waited two and one-half yearsto first raise the defense. . ..” Id. at 1581 n.7
(emphags added); see also Westerhold, 28 Fed. Cl. at 175 (denying the defense of
accord and satisfaction where the contracting officer negotiated the claim after the
maodification was signed and failed to rai se the defensein hisdenial of the claim one
year later).

In this case, plaintiff sent a letter to the ACO referencing the equitable
adjustment claim after the parties entered into the settlement agreement.* The ACO
didnot “review[], administer[], or negotiate[]” the meritsof the equitable adjustment
claim because she does not recdl receiving the letter and was also well into

42

Although plaintiff submitted a previous payment voucher marked
“final,” Pl.’sEx. 1042, the court is not convinced that Modification No. 21 was not
thefinal payment onthe contract. The payment voucher dated January 31, 1990, was
marked “final” and the language of Modification No. 21 indicated that it was
intended to constitute” full and final rel easeand accord and satisfaction.” Def.’ SEXs.
2004, 2006. Further, the fact that Mr. Foggy did not receive any documentation
closing out the contract and that Ms. Hilding did not personally close out the contract
is of no significance. Pl.’'s Mem. at 11. Ms. Hilding was retired at the time the
parties executed Modification No. 21, and she testified that there were forms which
were used by ACOs to close out the contract which did not require the contractor’s
signature. Tr. at 180-85, 188-89.

3 Pl.’s Ex. 1035.
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retirement by thetimetheletter wassent.* Inaddition, thereisnoindication that any
government personnd took any action in regard to plaintiff’s letter that could fall
within Community Heating. Plaintiff’sletter, therefore, doesnot bar the defense of
accord and satisfaction.

The CO’ sfinal decision likewise does not preclude the defense of accord and
satisfaction.” Although plaintiff’ s equitable adjustment claim was denied without
reference to the defense, the CO’s conclusion based on laches never reached the
merits of plaintiff’s claim. Fishman v. Schaffer, 429 U.S. 1325, 1327 (1976);
Cornetta v. United States, 851 F.2d 1372, 1386 (Fed. Cir. 1988) (concurring
opinion). Inview of the aforementioned caselaw, the CO incorrectly indicated that
the laches analysis considered the merits of plantiff’sclaim.* Thiscontradictionis
amplified throughout the text of the fina decision and it isapparent that the CO did
not consider the merits of plaintiff’sclaim.*” The CO was confronted with alack of
government documentation as well as lack of information from key government
personnd. The CO’sfinal decisionwaslimited to thetimeliness of the claim and the
availability of credible information to properly address that claim. In view of the
exceptional circumstances in this case, the CO did not “administer, review, or
negotiate” the merits of plaintiff’sclaim. Community Heating, therefore, does not
bar the defense of accord and satisfaction.

4 Tr. at 180-85. Mr. Foggy’ sletter wasdated March 9, 1990. Pl.’sEx.
1035. The ACO testified that her retirement party, at which a number of plaintiff’s
managers were present, was held in March of 1988 and that sheofficidly retired in
May of that same year. Tr. at 184-86. The letter was, therefore, sent almost two
years after the ACO had retired.

“ Thisreasoning is also applicable to Defendant’ s Motion To Dismiss,
Or In The Alternative, For Summary Judgment, which was based on laches.

a6 Def.’s Ex. 2012, § 5.

a7 The CO explained that all contract files and documentation were
destroyedin January 1996 pursuant to standard agency procedure and that any review
was based on documents provided by plaintiff or its counsel. Def.’sEx. 2012, 113,
7. Inaddition, “al government personnel having knowledge of the administration
or quality control of the contract [were] no longer government employees.” Id. 7.
The CO’'sfina decision also stated that the ACO was unable to recal any details
concerning the contract. Id. The CO concluded that “the government is seriously
prejudiced in that it cannot determine W& F' s entitlement to or quantum or relief on
itsclam.” Id.
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Conclusion

For the above-stated reasons, the court holds that the parties executed an
effective accord and satisfaction. The court also holdsthat the settlement agreement
and modification operated as arelease of plaintiff’s equitable adjustment claim.
Accordingly, plaintiff’s complaint is hereby DISMISSED. No costs.

IT ISSO ORDERED.

BOHDAN A. FUTEY
Judge

-16-



